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Meeting the Executive Committee 


forty-second meeting the Executive Committee the Federal 

Communications Bar Association was held Thursday, September 
28, 1939, the Metropolitan Club, Washington, C., 6:30 
Present were Messrs. Roberson, president; Hennessey, first vice presi- 
dent; Bingham, Caldwell, Patrick, Segal, Sherley and Van 
Orsdel. 

The secretary submitted report showing that September 
1938 there were 216 members the Association, whereas September 
1939 there were 240 members. During the period from September 
1938 September 1939 eight members resigned, two died, and thirty- 
four persons were elected membership. Five applications for mem- 
bership were pending before the Executive Committee September 
1939. 

The following applications for membership the Association were 
approved the Executive Committee and the applicants were duly 
elected membership 


Carl George, Esq. 
Hotel Statler, Cleveland, Ohio. 


Ellis Irwin, Esq. 
1417 Canal Bank Building, New Orleans, Louisiana 


Robert Swezen, Esq. 
National Co., New York City. 


The secretary was instructed report the president the next 
meeting the Committee concerning date for the annual meeting. 


JR. 


Treasury and Membership 


September 15, 1939 the secretary reports that there are 245 
members the Association. the same date the treasurer’s report 
shows that there $1,582.24 the credit the Association. 


—P. R., JR. 
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Defamation Radio New Tort 
Harry 


Co. National Broadcasting Co. decided September, 
1939, the Supreme Court Pennsylvania, offers distinct contribu- 
tion the law libel and slander. This decision for the first time 
qualifies the rule absolute imposed broadcast stations 
whose facilities are used medium disseminating defamatory 
remarks. The law negligence and the standard due care have been 
applied for the first time defamatory radio utterances. 

The facts the case can briefly summarized. The National 
Company leased its facilities advertising agency. 
The latter employed Jolson the principal comedian sponsored 
program. The script for the program was prepared advance and 
was submitted and approved the defendant. Jolson, interviewing 
one Parks from the defendant’s studios New York, interpolated 
extemporaneous remark, made without warning and which did not ap- 
pear the script, viz: that the Summit Hotel ‘‘was rotten hotel.’’ 
Plaintiff brought action trespass for defamation and requested 
$15,000 damages for injury the hotel’s reputation and business. 

The question before the court was whether company 
which leases its facilities for hire liable damages 
one injured through the publication defamatory remark made with- 
out knowledge its part that such remark would made and one 
not its employ. The lower court? ruled that the principles libel 
which apply the publication attached radio broad- 
defense, nor, our opinion, should available radio broadcast- 
ing The defendant was held liable for damages the sum 
$15,000, awarded the jury. 

The appellate court reversed the judgment the lower court and 
concluded ‘‘that station that leases its time and facili- 
ties another whose agents carry the program not liable for 
interjected defamatory remark where appears that exercised due 
the selection the lessee, and, having inspected and edited the 
had reason believe extemporaneous defamatory remark 
would 

The opinion the court traces the origin and development the 
doctrine liability without fault. This doctrine finds its origin 


*Associate Editor the CoMMUNICATIONS JOURNAL. 

1Sorenson Wood, 123 Neb. 348 (1932); Miles Louis Wasmer, Inc., 172 Wash. 
466 (1933); Coffey Midland Broadcasting Co., Supp. 889 (1934); see 
ERAL COMMUNICATIONS No. 26, April, 1938. 

2Summit Hotel Co. National Broadcasting Co., decided January 31, 1939 
the Court Common Pleas, Allegheny County, Pennsylvania, reported Fed. 
Com. Bar No. 23-24, March, 1939. 

3See cases cited note op. cit. supra. Mr. Justice Holmes Peck Tribune 
Co., 214 185 (1909): “If the publication was libelous, the defendant (news- 
paper) took the risk.” Lord Mansfield Thorley Lord Kerry, Taunt. 355 
(1812): “Whatever man publishes publishes his peril.” 
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institutions. clan which was the hub primitive so- 
ciety was liable the other for every injury suffered, long the in- 
jury was committed some member machinery belonging mem- 
ber particular clan, regardless whether the wrongdoer was 
blame was the unfortunate tool external Any injury 
member the clan, was injury the clan itself. With the de- 
velopment the state, which superseded the clan provided 
machinery enforce criminal laws, there also arose the notion per- 
sonal basis personal responsibility for wrongs.* The 
primitive rule full liability without fault persisted through the six- 
teenth century®. 1616, the modern principle liability for personal 
injuries was enunciated. was there stated that defendant may es- 
cape liability for causing personal injury where the harm ‘‘may 
judged utterly without his the nineteenth century, the old 
rule strict liability was superseded the rule based 
the United States, the doctrine absolute liability has been invoked 
almost without exception that small group actions which redress 
injuries doctrine liability without fault has little 
place torts involving injuries the person and its extension from 
the law trespass land has rarely been looked upon favorably 
this The law torts this country recognizes that man 
should held liable for unintentional injury resulting from the 
performance lawful act without negligence willful 

the basis historical investigation into the doctrine ab- 
solute liability without fault, the Pennsylvania court refused apply 
this rule licensees. Appellant contended that the doctrine 
absolute liability applied newspapers had been approved 
four involving defamation radio. The court answered this 
contention distinguishing all the cases cited factual basis, 
and reinforced its argument the statement that the (newspaper) 
analogy itself has been properly subject criticism almost every 


4Schneider, “The Historical Development Attaching Liability Fault,” 
Law Soc. Journal 747 (1935). 


Ed.) Vol. pp. 375-382. 


Ward Hobart, 189 (1616); Bohlen, “Studies the Law Torts,” 
306; Schneider, op. cit. supra note 


Powell, (1861); Schneider, op. cit. supra, note 


example, Pennsylvania Penn. Coal Co. Sanderson, 113 Pa. 126 has 
refused follow the rule Rylands Fletcher, Exch. 265, 330, 
which imposed absolute liability landowner for the escape non-dangerous 
substances from his land the land another. 


10Holmes, “The Common Law,” 108; “The law does general determine lia- 


“The Common Law” 108: “The law does general determine lia- 
bility blameworthiness;” Ames, “Laws and Morals,” 97, 


cited op. cit. supra, note and see also Irwin Ashurst, 158 Ore. 61; 
see footnote the Summit case. 


Z 


legal The analogy between newspapers and 
stations demonstrably weak. The newspaper all times may edit its 
copy and delete defamatory statements the time delivery the 
newspaper the news-vendor. The station helpless 
prevent lib departures from censored continuity. The station, 
the case bar, may have exercised the highest the 
manuseript prepared address program, but the performer 
speaker may depart from the text and utter libelous statement before 
possible switch him off the air. Needless say, the operator 
the control room concerned with the technical operation the station; 
not expert the law libel and slander. 

The court was confronted with the issue whether the extempor- 
aneous remarks constituted libel slander. The distinction significant 
because libelous statement which permanently recorded offers 
injured party greater degree protection and additional legal rights 
redress grievances than slanderous utterance described ‘‘the 
impermanence the spoken word restricted those within 
The question whether the libelous statements constitutes 
libel slander has perplexed courts and Sorenson 
Wood, supra, wherein the Nebraska court construed its held 
that the from written script was libel. The question was left 
open Miles Louis Wasmer, supra, because the language was slan- 
derous per se. The observation was made though ‘‘that there close 
analogy between the words spoken over broadcasting and libelous 
words contained paid advertisement.’’ Subsequent legislation has 
defined defamation radio Coffey Midland 
Broadcasting Co., supra, did not discuss the question any length but 


12Bohlen, Years Torts,” 725, 729-731 (1937); Haley, “Law 
Radio Programs,” Geo. Wash. 157, 187 (1937); Keller, “Federal Control 
Defamation Radio,” Notre Dame Lawyer 15, 153-162; Guider, “Liability 
for Defamation Political Broadcasts,” Journal Radio Law 708, 713; Nash, 
“Application the Law Libel and Slander Radio Broadcasting, 
307, 309; Thornton, “Liability Ore. 492; Sprague. 
“Freedom the Air,” Air 30; Frank, “Defamation Radio,” Calif. 
Rev. 389; Huston, “Liability Broadcasting Company,” Ore. 149; 
Socolow, “Law Radio Broadcasting,” Vol. 858. 

“Law Radio Programs,” supra; Davis, “Law 69. 

14Seelman, “Law Libel and Slander,” Zollman, “Law the Air,” 
195, 125; Vold, “The Basis for Liability for Defamation,” Cal. 33. 
Huston, op. cit. supra, note 12, and Haley, op. cit. supra, note 13, contend that the 
distinction between libel and slander has outlived its usefulness and that they may 
amalgamated into single tort. Sprague, “Freedom the Air,” supra, suggests 
that long distinctions exist between libel and slander, all radio defamation 
should regarded slander. 

15“Whoever writes, prints, publishes any false and malicious libel 
concerning another causes procures any such libel written published, 
shall upon conviction thereof, fined any sum not exceeding $500.” Sec. 28452, 
Nebraska Code. The Nebraska court interpreted “publication” broad enough 
include radiobroadcasting. 

1935, Ch. 117 (State Washington). 


intimated dictum that was libel. The can also distin- 
guished the ground that the statements were libelous per se. 
Weglein and Singler Journal left the question 
open. Irwin Ashurst, supra, suggested that the distinctions between 
libel and slander seem inapplicable the law radio. Cooper Iowa 
Broadcasting Company construed section the 1935 Iowa code, 
and held that defamatory statement over the radio was slander. 

Locke held that extemporaneous interpolation 
radio commentator, actionable all, must considered slander. 
The opinion states that the ‘‘schism the law defamation between 
the older wrong slander and the newer one libel’’ cannot erad- 
the courts. The Restatement Torts has taken the position 
that words broadcast from prepared script are libelous; has ex- 
apparent that there wide diversity opinion among courts whether 
defamatory statements over the radio are libel slander. The opinion 
the Summit case avoids this conflict opinion among courts clas- 
sifying defamation radio new tort ‘‘with form 
tion which possesses many attributes both libel and slander 
but differs from each.’’ The court was able create separate category 
for the new tort defamation radio because all tort actions Penn- 
sylvania are trespass and the pleader need not describe his cause 
action libel slander. This new classification permits the court 
escape the the legal incidents which attach libel, particularly 
the absolute liability newspaper publishing defamatory state- 
ments. The position the Pennsylvania Supreme Court creating 
third classification within the law defamation, presumably labeled 
radio,’’ and with different rights and liabilities than 
attach either libel slander, appears sound. 

From historical point view the tort slander first emerged 
give redress for injurious false utterances orally With the 
development the printing presses which disseminated defamatory 
statements permanent form, the need arose for higher degree 
protection. Thus the law libel ‘‘From the written word, 


17317 Pa. 437. 

18218 Wis. 263. 

libel the malicious defamation person, made public any printing, 
writing, sign, picture, representation, effigy, tending provoke him wrath 
expose him public hatred, contempt, ridicule, deprive him the 
benefits public confidence and social intercourse; any malicious defamation, 
made public aforesaid, designed blacken and vilify the memory one who 
dead, and tending scandalize provoke his surviving relatives friends.” 
The Cooper opinion (District Court lowa, decided Feb. 28, 1938) held that libel 
was the printing writing malicious defamation. See Fed. Com. Bar 
No. 26, April, 1938. 

20229 Supp. 188, reported Fed. Com. Bar J., No. Jan., 1938. 

21Volume sec. 568, comments (d) and (f). 

“History and Theory the Law Defamation,” Col. 


“Law Radio,” 101; Holdsworth, “History English Law,” 367. 
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the law libel was extended pictures, moving pictures, effigies, con- 
duct, and indeed, wherever there question the nature the 
defamation, the tendency resolve the doubt favor 

Today, new and third medium communication, radio 
ing, has evolved. Legal principles must fashioned anew afford 
protection from defamation radio, just the common law forged new 
legal tools protect the public from written defamatory statements. 

The between the oral word slander and the printed 
statement libel when applied distinction without 
difference. defamatory statement, whether read from written 
seript extemporaneous lib interpolation, produces the same 
result over the radio. The injured person defamed the same ex- 
tent either instance. 

classify all radio defamation libel invokes too great burden 
the station. This has been adequately pointed out the 
Summit opinion. Similarly, classify radio defamation slander loses 
sight the fact that the station reaches vastly larger 
audience than the newspaper any other medium communication. 
Since the schism between the newer wrong libel and the older one 
slander still remains, and since defamation radio from both logical 
and practical point view cannot classified under libel slander, 
seems desirable establish third classification the law defam- 
ation—namely, defamation radio. 

The standard due care will applicable this new tort. the 
defamatory statements, for example, charge any person with crime, 
impute the existence infectious, contagious loathsome disease, 
injure individual respect his office, profession, trade, busi- 
ness, they would regarded actionable per and would not 
necessary prove malice special damages. Truth will available 
The common law distinctions between libel and slander 
will not apply defamation radio. Whether not liability will 
imposed licensee will dependent the standard 
care exercised the licensee. 

the Summit case, the station will not responsible for the 
defamatory remarks made one not the employ and 
not controlled the licensee. The general rule may likewise form- 
ulated that station will liable for defamatory utterances made 
its employees. Undoubtedly the station the above-described situation 
will contend that defamatory utterance its employee beyond the 
scope the latter’s employment, hence the licensee not responsible. 
believed that the law master and servant can applied de- 
limit the respective duties and obligations the employee and the sta- 
tion. more troublesome question arises when the speaker invited 
use the facilities the station when political party uses the 


24Haley, op. cit. supra, note 13, and cases cited; see Pa. 228. 
25Davis, “Law Radio,” 132-133. 


facilities the station, either gratis pecuniary basis. The 
test should the measure control exercised the station over the 
individual. Needless say, each station every instance should de- 
mand and prepared written 

The foregoing outline but few principles defamation 
radio has been suggested only for the purpose showing that can 
applied without too much difficulty. means should consid- 
ered all-inclusive formula which can take care all future con- 


tingencies. submitted suggestion with regard vexatious 
problem. 


26The decision Sorenson Wood, supra, can explained under this theory 
the basis that the station did not scrutinize the script the speaker. Miles 
Wasmer, supra, the defamatory words were likewise from prepared script. 
Coffey Midland Broadcasting Co., supra, the defamatory words were from pre- 
pared script. 
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The last digest court decisions radio matters appeared 
Fed. Com. Bar No. pages 5-15, October, 1938. The previous digests 
which have been published the covered decisions in- 
terpreting the Communications Act 1934 October, 1938. The 
material contained the digest printed the present issue the 
JOURNAL covers the period from October, 1938, October 15, 1939. The 
cases digested are follows: 


Black River Valley Broadcasts, Inc. C., 235. 

Colonial Broadcasters, Inc. C., 105 F(2d) 

Courier Post Pub. Co. C., 104 F(2d) 213; also per curiam dated June 
30, 1939 and order dated August 1939. 

Crosley Corp. C., decided June 26, 1939. 

Evangelical Lutheran Synod C., 105 F(2d) 793. 

McNinch Heitmeyer, F(2d) 41; cert. granted October 16, 1939. 

Supp. 

Pottsville Broadcasting Co. C., 105 F(2d) 36; cert. granted October 
1939; also per dated May 1939. 

Sanders Bros. Radio Station C., decided January 23, 1939. 

Stuart C., 105 F(2d) 788. 

Woodmen the World Life Ins. Soc. C., 105 F(2d) 75. 

Yankee Network C., decided August 14, 1939. 


ADMINISTRATIVE LAW 


Confidential Reports 

When the appellant alleges upon information and belief that the Com- 
mission considered arriving its decision matters contained 
confidential files the Commission, but the Commission denied 
that such confidential memoranda were used evidence, the order 
the Commission will sustained because the failure the 
appellant prove improper use confidential memoranda. Sanders 
Bros. Radio Station C., decided January 23, 1939. 


Every decision the Commission preceded hearing must based 
upon evidence which has been introduced the hearing. Matters 
“cannot considered evidence when [they are] not introduced 
such; finding without evidence beyond the power the Com- 
mission; and order decision unsupported evidence void.” 
Sanders Bros. Radio Station C., decided January 23, 1939, 


Exhaustion Administrative Remedies—Necessity for 
“No one entitled judicial relief for supposed threatened injury 
until the prescribed administrative relief has been exhausted.” Black 
River Valley Broadcasts, Inc., C., decided November 21, 1938. 


“Many the acts which have established administrative agencies such 
the Federal Communications Commission, have created rights and 
interests which administrative remedies must first exhausted 
before judicial review may sought administrative action con- 
The Yankee Network C., decided August 
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General 
“In order safeguard the great values administrative procedure, 
necessary avoid extremes administrative absolutism.” The 

Yankee Network C., decided August 14, 1939. 


Presumption Administrative Regularity 
statement the Commission that improper use has not been made 
confidential memoranda will prevail over allegation that improper 
use such memoranda has been made. “The presumption regu- 
larity official conduct controlling.” Sanders Bros. Radio Station 
C., decided January 23, 1939. 


APPEAL AND ERROR 


Appealable Interest 

WLW held not have interest sufficient under §402(b) take 
appeal from decision denying renewal special experimental 
authorization since either the Commission exceeded its powers under 
which event the authorization void, the Commission 
had the right attach conditions the authorization, which 
event the appellant acquiesced therein. The Crosley Corp. 
decided June 26, 1939. 


When the evidence supports the Commission’s finding that the granting 
application for increase power and changes oper- 
ating hours will not cause objectionable interference WOW, and 
WOW will not hurt any other way, the appeal should dis- 
missed because WOW not aggrieved person entitled appeal 
under the Act. Woodmen the World Life Ins. Soc. 
105 F(2d) 75, 78. 


Congress did not intend restrict the taking appeals from decisions 
the Commission persons whose applications had been denied 
those legal rights known the common law. The 
Yankee Network decided August 14, 1939. 


“Congress could not have intended permit appeal any person 
who might suffer pain sorrow result the Commission’s 
action, because, for instance, might dislike, generally, all radio 
broadcasting certain phases thereof particular.” Tbe Yankee 
Network C., decided August 14, 


Licensees existing stations may persons aggrieved whose interests 
are adversely affected within the meaning §402(b) (2) the Act. 
The Yankee Network C., decided August 14, 1939. 


Appealable Order 
When the action sought reviewed may have the effect forbidding 
compelling conduct the part the person seeking review it, 
but only some further action undertaken the Commission, 
resort courts “either premature wholly beyond their pro- 
vince.” Rochester Telephone Corp. United States, ed. 718. 


Held, that order the Commission the effect that the Rochester 
Telephone Company was subject all common carrier provisions 
the Communications Act 1934 and subject all orders the 
Telephone Division may reviewed, upon proper application, 
courts. Rochester Telephone Corp. Umted States, 

ed. 


When the action sought reviewed declines relieve the complainant 
from statutory command forbidding compelling conduct his 
part, complainant seeking review under the Urgent Deficiencies 
Act must show three things: (1) that case controversy in- 
volved; (2) that the case comes within the conventional require- 
ments equity jurisdiction; and (3) that the case comes within 
the specific terms the statute granting the court jurisdiction 
review order the Commission. Rochester Corp. 
United States, ed. 718. 


Court 
When the notice consists merely general assignment without 
designation the particular errors upon which based, the ap- 
peal should dismissed. Since the cause was heard both motion 
dismiss and the merits, the merits were discussed and decided 
against the appellant. C., 105 F(2d) 788. 


The jurisdiction the Court Appeals “depends upon whether reasons 
appeal are assigned, which, well founded, would show that the 
appellant person whose interests are adversely af- 
fected the decision the Commission from which the appeal 
taken. If, however, upon examination the record find that 
the appellant not person aggrieved adversely affected the 
order the Commission, then becomes our duty dismiss the 
appeal. The Yankee Network C., decided August 14, 1939. 


The reasons for appeal suggest the issue intended raised and will 
regarded sufficient solely for the purposes the appeal. The 
Yankee Network C., decided August 14, 1939. 


The findings fact made the Commission, supported substantial 
evidence, shall conclusive unless shall clearly appear that the 
findings the Commission are arbitrary and capricious. The Yankee 
Network decided August 14, 1939; Courier Post Pub. Co. 
104 F(2d) 213, 215. 


General 
“Under the Act 1934, the Saltzman Case [42 F(2d) 612] longer can 
urged authority divest the Commission its right and 
duty determine issues properly before under its broad powers 
defined Congress.” Black River Valley Broadcasts, Inc. C., 
_decided November 21, 1938. 


Congress has made the United States Court Appeals the District 
Columbia “the sole appellate body (with petition for cer- 
tiorari the Supreme Court) whereby the action the Commission 
can tested and has provided that any party aggrieved may have 
its rights reviewed” that court. Black River Valley Broadcasts, 
Inc. C., decided November 21, 1938. 


Mandate Commission 
think the Commission wrong joining its order for 
rehearing with application, stations which had not ap- 
for radio licenses the time petitioner’s case was heard 


the Commission. different view prevails, appeal this 
court would futile gesture and there would termination 
proceedings this character. The provisions the Act make 
our decision final, and the Commission should proceed accordance 
with its terms.” Courier Post Pub. Co. decided June 


peal from the ought have the same effect and 
governed the same rules apply appeals from lower federal 
court appellate federal court equity proceeding.” Potts- 
ville Broadcasting Co. C., 105 F(2d) 36, 39: cert. granted 
October 


The mere fact that application for construction permit for new 
station did not definite transmitter location will not justify 
the Commission, upon remand the cause because erroneous 
finding concerning the financial qualifications the applicant, 
reopening the record for the introduction new and 
having relation that question. Pottsville Broadcasting Co. 
105 F(2d) 36, 40: cert. granted October 1939. 


has really been obfuscating adjective that implied 
search for distinction—non-action against action—which does 
not involve the real considerations which rest, have seen, 
the reviewability Commission orders within the framework 
its discretionary authority and within the general criteria jus- 
ticiability. ‘Negative’ and ‘affirmative’, the context these prob- 
lems, unilluminating and mischief-making distinction the 
outmoded line between ‘nonfeasance’ and ‘misfeasance’.” Rochester 
Corp. United States, ed. 718. 


“We conclude, therefore, that any distinction, such, between ‘negative’ 
and ‘affirmative’ orders, touchstone jurisdiction review 
the Commission’s orders, serves useful purpose, and insofar 
earlier decisions have been controlled this distinction, they can 

ed. 718. 


Notice Appeal—Sufficiency 
The allegations the notice appeal are clearly sufficient raise the 
issue economic injury WKBB. Sanders Bros. Radio Station 
decided January 23, 1939. 


The Commission may reconsider the application the Courier Post Pub- 
lishing Company with relation possible objectionable interference 
with Station KWOS, since this question was issue the original 
hearing, and even though finding was made thereon after the 
original hearing the Commission. held where the Court 
Appeals reversed the decision the Commission denying the appli- 
cation for lack need additional broadcast service. Courier Post 
Pub. Co. decided June 30, 1939. 


When the Court Appeals has reversed order the Commission 
denying application for construction permit construct and 
operate new broadcast station, the Commission must proceed 
consider the application the basis the record which was orig- 
inally made and cannot order another hearing the application for 
the purpose considering comparative basis with other ap- 
plications subsequently filed. Courier Post Pub. Co. C., 
decided June 30, 1939. 


“Shortly stated, the rule that when case has been decided appeal 
and remanded the trial court, the latter has authority, with- 
out leave the appellate court, ‘to grant new trial, rehearing, 
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review, permit new defenses the merits introduced 
amendment the answer.’” Pottsville Broadcasting Co. 
105 F(2d) 36, 39; cert. granted October 1939. 


When the Commission fails make any findings except upon the appli- 
cant’s financial qualifications and the Court Appeals reverses the 
Commission’s decision and remands the cause the Commission, the 
duty imposed upon the Commission rehear the case upon the 
original record unless leave obtained from the Court Appeals 
reopen the case because newly discovered evidence. McNinch 
Heitmeyer, 105 F(2d) 41, 43; cert. granted October 16, 1939. 


When the Commission finds everything favor the applicant except 
his financial qualifications and expresses doubt upon his ability 
receive construction permit because his non-residence Potts- 
ville, Pennsylvania, reversal the Court Appeals the finding 
concerning the applicant’s financial qualifications and instruction 
that the Commission adopt policy with reference the ability 
non-residents become licensees precludes the Commission 
considering other applications comparative basis with appellant 
unless leave obtained from the appellate tribunal. Potts- 
ville Broadcasting Co. C., 105 F(2d) 36; cert. granted 
October 1939. 


Review Limited Questions Raised Notice Appeal 
“The nature appellant’s grievance can measured appeal ‘only 
the reasons therefor which the act requires give; and 
order determine its appealable interest must look—and can 
look only—to those Sanders Bros. Radio Station 
C., decided January 23, 1939. 


APPLICATIONS 


For Increased Power and Increase Time 

KFUO applied for increase time and power 
550 kc. and did not clearly advise the Commission that desired 
have its application for increased power considered separately, and 
the Commission denied both requests for reasons pertinent the 
denial the increase time, the denial should without prejudice 
application for increase power. Lutheran 
Synod C., 105 F(2d) 793-4. 


BURDEN PROOF 


Applicant for New Station 
The burden proving that the public interest will served the grant- 
ing application for construction permit construct and 
operate new broadcast station upon the applicant. Courier Post 
Pub. Co. C., 104 F(2d) 213, 215. 


COMMERCE 


Federal Regulation Radio 

The operation broadcasting station involving transmission energy 
beyond state lines act which subject regulation solely 
the Federal Government and not state statute. Hence, state 
statute requiring the owner broadcasting station obtain cer- 
tificate public convenience and necessity from the state uncon- 
stitutional violation the Interstate Commerce clause the 
Federal Constitution. National Broadcasting Co. Board Public 
Utility Commissioners New Jersey, Supp. 761. 
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Interstate Character Broadcasting 
When the operation broadcasting station involves transmission and 
reception extending beyond state lines, interstate commerce in- 
volved. National Broadcasting Co. Board Public Utility Com- 
missioners New Jersey, Supp. 


COMMON CARRIERS 


Control 
“Investing the Commission with the duty ascertaining ‘control’ one 
company another, Congress did not imply artificial tests con- 
trol. The suggestion that the refusal regard the New York 
ownership only one-third the common stock the Rochester 
conclusive the former’s lack control the latter should in- 
validate the Commission’s finding, disregards the actualities such 
intercorporate relations.” Rochester Telephone Corp. United 


States, ed. 718. 


DELEGATION POWER 


The standard “public interest, convenience and necessity” not in- 
definite confer unlimited power. Pottsville Broadcasting Co. 
105 F(2d) 36, 40; cert. granted October 1939. 


ECONOMIC INTEREST 


“In any case where shown that the effect granting new license will 
defeat the ability the holder the old license carry 
the public interest, the application should denied unless there 
are overweening reasons public nature for granting it.” Sanders 
Bros. Radio Station C., decided January 23, 1939. 


equities relating thereto—which would justify the great financial 
outlays involved station construction and operation—if the licensee 
were not protected from destructive competition. Equities and rights 
not exist vacuum but relation the total situation 
which they are part.” The Yankee Network C., decided 
August 14, 


General 
Even though rates broadcast stations cannot regulated and rates 
common carriers are subject regulation, there enough similarity 
the regulation broadcasting and common carriers give licens- 
ees existing stations the right legally oppose destructive com- 
petition. The Yankee Network C., decided August 14, 1939. 


EQUITY 


Adequate Remedy Law 
“It has long been the established rule that proceedings equity for 
injunction cannot maintained where the complaining party has 
plain, adequate, and complete remedy law for the right sued 
Black River Valley Broadcasts, Inc., C., decided 
ovember 21, 1938. 


“We think the statutory provision for appeal this court, made the ex- 
clusive remedy for aggrieved party before the Commission, 
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but recognition and intended adoption Congress [the] well- 
known rule” that equity will not afford relief when there 
adequate remedy law. Black River Valley Broadcasts, Inc. 
C., decided November 21, 1938. 


EVIDENCE 


Court will not Examine Evidence when Proper Findings not Made 
“Moreover, not the function this court review the evidence for 
the purpose making findings justifying findings not made.” 
Sanders Bros. Radio Station C., decided January 23, 


General 
Substantial evidence must more than scintilla and must more than 
“create suspicion the existence the fact established.” 
Courier Post Pub. Co. C., 104 F(2d) 213, 217. 


FINDINGS FACT 


Conclusiveness 

The Commission “is the only proper agency decide these public ques- 
tions, and its findings, under the law, must maintained they 
are not arbitrary capricious, erroneous law, and are based 
upon substantial evidence.” Black River Valley Broadcasts, Inc. 
C., decided November 21, 1938. 


Findings fact made the Commission supported substantial 
evidence will accepted conclusive. The court “is not concerned 
with the weight evidence with the wisdom expediency the 
administrative action.” Evangelical Lutheran Synod 
105 F(2d) 793-4. 


“So long there warrant the record for the judgment the expert 
body findings] must stand. Having found that the record 
permitted the Commission draw the conclusion that did, 
court travels beyond its province express concurrence therewith 
original question. judicial function exhausted when 
there found rational basis for the conclusions approved 
the administrative Rochester Corp. United 
States, ed. 718. 


See APPEAL AND ERROR—Findings Fact—Conclusiveness of. 


General 

“In view the fact that the Examiner made correct finding 
point—among other well prepared findings—the find- 
ing cannot regarded other than arbitrary and capricious. While 
the Commission not bound the findings the Examiner, 
itself charged with the responsibility making findings. this 
case would have profited from more careful consideration 
those which the Examiner prepared.” Courier Post Pub. Co. 
C., 104 F(2d) 213, 217. 


Necessity for 
decision the Commission must reversed when the order not 
supported adequate findings fact. not sufficient that the 
facts presented the Court Appeals the brief the Com- 
mission. the absence proper findings the administrative task 
has not been completed and there proper basis for judicial 
Sanders Bros. Radio Station C., decided 


q 
: 


“The issue economic injury having been clearly presented, the Com- 
mission was bound decide one way the other and make 
appropriate findings fact support its decision. Absence 
findings, whatever the reason therefor, cannot take the place ad- 
equate findings and the Commission’s decision public interest, 
convenience and necessity cannot stand unless supported such 
Sanders Bros. Radio Station C., decided January 


Not Supported Substantial Evidence 
“We hold there substantial evidence support the finding that 
WTAD renders local service Hannibal, that this station origin- 
ates programs local Hannibal, that WTAD meets the public 
need Hannibal for local broadcasting outlet.” Courier Post Pub. 
Co. C., 104 F(2d) 213, 217. 


finding the Commission which not supported evidence intro- 
duced the hearing void. Sanders Bros. Radio Station C., 
decided January 23, 1939. 


Sufficiency 
The decision the Commission the effect that the application KFUO 
for half-time 550 kc. and for increase power, and the ap- 
plication KSD for full time 550 must denied, sup- 
orted substantial evidence and not arbitrary capricious. 
Lutheran Synod C., 105 F(2d) 793-4. 


When Station WKBB Dubuque, lowa, properly raised before the Com- 
mission the question economic injury itself which would accrue 
from the granting application for another station Dubuque, 
and the Commission failed make any findings whatsoever upon 
the issue presented, the decision the Commission erroneous and 
must reversed. Sanders Bros. Radio Station C., decided 
January 23, 1939. 


finding that “the testimony offered sustain the charge leaves the 
problematic not furnish present substantial basis 
for the protests made for any sound judgment based 
ambiguous and inadequate dispose the economic question 
raised. The Yankee Network C., decided August 14, 1939. 


HEARING 


novo 
The Commission has power under the Communications Act 1934 order 
hearing novo upon its own motion. Black River Valley Broad- 
casts, Inc. C., decided November 21, 1938. 


Leave Reopen 

When the Commission the opinion that supervening questions have 
arisen connection with application for new station after the 
application was originally heard the Commission and after the 
case has been remanded the Commission the Court Appeals, 
the Commission should obtain leave from the Court Appeals 
reopen the case and reconsider the matter the light the super- 
facts. Courier Post Pub. Co. C., decided June 30, 


Necessity for 
Communications Act requires the Commission, before denying 
plication, give applicant notice, fair and full hearing which 


the evidence received and weighed, and statement the precise 
grounds which the decision made. The Crosley Corp. 
decided June 26, 1939. 


“Undoubtedly, the Act contemplates that whenever the Commission 
asked allow increase the power existing station, 
increase the possibility interference with another station 
heard.” Woodmen the World Life Ins. Soc. 

F(2d) 75, 77. 


Against Commission Action 

When has secured reversal the Court Appeals the 
decision denying his application and the Commission, 
after remand, attempts reopen the record and give simultanous 
consideration applications filed much later date, the appellant’s 
remedy mandamus appeal, not bill the District 
Court enjoin the Commission. McNinch Heitmeyer, 105 F(2d) 
41, 43; cert. granted October 16, 1939. 


Right Not Available 
court will not grant injunction restraining the Commission from pro- 
ceeding accordance with one its orders, least without first ex- 
the remedies given them the Communications Act, 
namely, appealing the United States Court Appeals the 
District Columbia. Black River Valley Broadcasts, Inc. C., 
decided November 21, 1938. 


When application for construction permit has been granted, but the 
Commission upon the filing petition for rehearing compet- 
ing applicant has granted the petition for rehearing and ordered 
hearing novo, the applicant who received the construction permit 
has right obtain injunction restraining the Commission 
from holding the second hearing. The proper remedy for the appli- 
cant participate the second hearing held upon his ap- 
plication and appeal the Court Appeals from order deny- 
ing his application such order eventually issued. Black River 
Valley Broadcasts, Inc. C., decided November 21, 1938. 


INTERVENTION 


General 
party who has filed his application after first hearing competing 
application and before the second hearing the competing appli- 
cation, should petition intervene order the 
second hearing the competing application. River Valley 
Broadcasts, Inc. C., decided November 21, 1938. 


“The importance intervention that advises the Commission the 
rights interests which are asserted, and provides opportunity for 
make determination consistent with those rights and inter- 
ests, and consistent with the public interest, convenience and neces- 
well.” The Yankee Network C., decided August 14, 


Necessity for 
One who has notice proposed action the Commission and who claims 
interested party should intervene. Red River Broadcasting 
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Co. C., F(2d) 282; The Yankee Network C., de- 
cided August 14, 1939. 


NOTICE 


Depositions 
Notice writing the opposing party required the Act, 
and notice were not given, the depositions were material, and 
the case were properly before the court, the Commission’s order 
would set aside. Stuart C., 105 F(2d) 788. 


PLEADING 


Answer 

request the Commission for leave file answer petition for 
writ mandamus will granted under circumstances which show 
that the Commission previously filed brief objecting the grant- 
ing the petition for writ mandamus but the brief was insuf- 
ficient matter law. Courier Post Pub. Co. C., 
cided August 1939. 


PRIORITY 


Effect 
was not abuse discretion the part the Commission refuse 
postpone the decision the Lucas application until the appli- 
cation subsequently filed was ready for hearing. Colonial Broad- 
casters, Inc. C., 105 F(2d) 781. 


“Generally speaking, the respects with which are concerned here, 
106.4] means more than that where two applications are 
filed for the same facilities and neither has been designated for 
hearing, the applications will considered and heard together; but 
where, reason previous filing, one the applications has been 
designated for hearing, the applications will heard turn and not 
necessarily comparative basis.” Broadcasters, Inc. 
105 F(2d) 781. 


Rule 106.4 the Commission’s Rules Practice and Procedure warrants 
the Commission taking action upon and separately considering 
application which has been designated for hearing before others are 
filed. Pottsville Broadcasting Co. C., 105 F(2d) 36, 41; cert. 
granted October 1939. 


Rule 106.4 the Commission’s Rules Practice and Procedure, providing 
that applications filed after another has been designated for hearing 
will not heard with the first, ground for consideration and 
action upon the first application before action taken upon those 
filed later time. Pottsville Broadcasting Co. C., 105 
F(2d) 36, 41; cert. granted October 1939; Colonial Broadcasters, 
Inc. C., decided June 12, 1939. 


“The Commission ‘is not required give the owner existing station 
priority because alone the primacy its grant.’ Never- 
theless the Act clearly contemplates that consideration shall given 
the equities existing stations.” Sanders Bros. Radio Station 
C., decided January 23, 1939. 


PROPERTY RIGHTS FREQUENCY 


“It equally apparent that the granting license the Commission 


creates highly valuable property right, which, while limited 
character, nevertheless provides the basis upon which large invest- 
ments capital are made and large commercial enterprises are con- 
ducted.” The Yankee Network C., decided August 14, 


PUBLIC INTEREST, CONVENIENCE AND NECESSITY 


Factors Involving—Competition 
the theory uncontrolled competition among broadcast stations were 


adopted, monopolies would fostered. The Yankee Network 
C., decided August 14, 1939. 


“While the Commission was largely occupied, its earlier years, with 
finding qualified licensees and controlling electrical interference; now 
new problem has developed, which just important electri- 
cal interference and which the Commission must meet and solve. 
The rapidly increasing number stations and the resulting compe- 
tition for advertising well program ‘talent’ has just dan- 
gerous possibilities electrical interference. The public interest 
requires not merely that maximum quantity minimum quality 
service shall given.” The Yankee Network C., decided 
August 14, 1939. 


“The test [in granting applications] not whether there monopoly, 
the one hand, overabundance competition, the other, 
but whether the granting denial the application will best_serve 
the interest the public.” The Yankee Network C., de- 
cided August 14, 1939. 


See Economic Interest—Effect Proof Economic Injury. 


Factors Existing Stations 


“The public interest requires, the contrary, that existing arrangements 
not disturbed without reason. “The cause independent broad- 
casting general would seriously endangered and public interests 
correspondingly prejudiced, the licenses established stations 
should arbitrarily withdrawn from them, and appropriated the 
use other Evangelical Lutheran Synod C., 


105 F(2d) 793-4. 


Factors Involving—Financial Qualifications 
When shown that the proposed station will self-supporting and that 
the applicant has adequate capital, the applicant financially quali- 
fied. Courier Post Pub. Co. C., 104 F(2d) 213, 218. 


The evidence supports the Commission’s findings that bad faith was 
shown when applicant which had borrowed $10,000 and deposited 
bank returned the lender whilé the application was going 
through the “customary mill” the Commission. Stuart 
C., 105 F(2d) 788. 


Factors Involving—General 
“The interest, convenience, and necessity the public essential test 
for the privilege operating radio station.” Black River Valley 
Broadcasts, Inc. C., decided November 21, 1938. 


The determination the question whether not application will 
properly serve the public interest, convenience and necessity 
the Communications Act 1934 lodged the Commission. Black 
River Valley Broadcasts, Inc. C., decided November 21, 1938. 
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Factors Involving—Need for Service 
party applying for new station Savannah, Georgia, not injured 
the introduction improper testimony relating need for 
service the community the hearing another application for 
new station Savannah, Georgia. Colonial Broadcasters, Inc. 
C., 105 F(2d) 781. 


“To secure local station there need for the applicant show that 
the programs clear channel, high power regional, regional sta- 
tions were not satisfactory character quality.” Courier Post 
Pub. Co. C., 104 F(2d) 213, 216. 


Finding Commission that there need for local station Hanni- 
bal, Missouri, arbitrary and capricious when there broadcast 
station Hannibal and nearest station daytime regional station 
distant. Courier Post Pub. Co. C., 104 F(2d) 213, 


General 
“The Commission required grant construction permits, station licenses, 
and renewals modifications station licenses, determines that 
public interest, convenience necessity would served thereby.” 
Evangelical Lutheran Synod C., 105 F(2d) 793-4. 


Factors Involving—Technical Qualifications 
finding the Commission that “the equipment proposed used 
the applicant capable operating conformity with the technical 
Rules and Regulations the Commission” finding that the 
applicant technically qualified construct and operate the pro- 
posed station Pottsville, Pennsylvania. Pottsville Broadcasting 
Co. C., 105 F(2d) 36, 40; cert. granted October 


PUBLIC UTILITY 


Character Broadcasting 
radio broadcasting station not public utility the same sense 
railroad, and the phrase “public interest, convenience and necessity” 
should not given the same interpretation which has received 
public utility legislation. Sanders Bros. Radio Station C., 
decided January 23, 1939. 


“radio broadcasting station public utility more restricted sense 
than railroad other common carrier The Yankee 
Network C., decided August 14, 1939. 


REHEARING 


The petition for rehearing specifically for Section 
405 the Communications Act 1934. “The filing the petition 
for rehearing, course, stayed the proceedings and reopened the 
case.” Black River Valley Broadcasts, Inc. C., decided No- 
vember 21, 1938. 


The filing petition for rehearing has the effect making order 
judgment not final until the petition for rehearing acted upon. 
Valley Broadcasts, Inc. C., decided November 


Right 
Section 405 the Communications Act 1934 gives not satis- 
fied with decisions the Commission the right file petition for 


ip. 
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rehearing. “This was matter right distinguished from 
matter grace,’ and required action and determination.” Black 
River Valley Broadcasts, Inc. C., decided November 21, 1938. 


Time for Taking Appeal 
“We hold that the filing petition for rehearing suspends the running 
the appeal period, and that applicant has days from the 
date final action the petition for rehearing within which 
file his notice and reasons for appeal. Black River Valley Broad- 
casts, Inc. C., decided November 21, 1938. 


RENEWAL LICENSE 


Continuing Right 
“The installation and maintenance broadcasting stations involve very 
considerable expense. Where broadcasting station has been con- 
structed and maintained good faith, the interests the 
public and common justice the owner the station that its 
status should not injuriously affected, except for compelling rea- 
sons.” Evangelical Lutheran Synod C., 105 F(2d) 793-4. 


RULES AND REGULATIONS 


Relating Minute Book 
Rule 100.4 the Commission provides that minute book shall kept 
the secretary the Commission and the minute book shall 
the official record action the Commission. The record the 
minute book controlling when the question one determining 
the nature action taken the Commission. Black River Valley 
Broadcasts, Inc. C., decided November 21, 1938. 


SPECIAL EXPERIMENTAL AUTHORIZATION 


Appealable Interest 
See APPEAL AND ERROR—Appealable Interest. 


Validity Conditions Attached Thereto 

Doubts expressed concurring opinion Stephens, concerning power 
Commission issue and terminate special experimental authori- 
zations “without conformance the provisions the statute for 
notice, hearing and review.” The Crosley Corp. C., decided 
June 26, 1939. 


See APPEAL AND ERROR—Appealable Interest. 
STARE DECISIS 


General 
“In the instant case, seems there has been departure from the 
policy the Commission expressed the but this 
not controlling factor upon the Commission.” The Commission 
must consider each case upon its individual grounds. Courier Post 
Pub. Co. C., 104 F(2d) 213, 218. 


STATUTES 


General 
“There presumption against construction which would render 
statute ineffective inefficient which would cause grave public 
injury even inconvenience.” The Yankee Network C., 
decided August 14, 1939. 


| 
ae 
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Ruling Petitions Intervene 


Much interest has centered the ruling Commissioner George 
Henry Payne under date September 29, 1939 presiding officer 
the Motions Docket with reference the petition filed the Orlando 
Company, licensee Radio Station WDBO 
Orlando, Florida, for leave intervene the hearing designated the 
Commission Docket No. 5698, the application Hazelwood, Inc., for 
new station Orlando, Florida. 

The petition intervene and enlarge the issues ques- 
tions other than those specified the notice hearing requires inter- 
pretation the Commission’s Rule No. 1.102 which became effective 
August 1939. The same question involved number other 
petitions pending before the Commission. 

Commissioner Payne held that the underlying purpose the Com- 
mission adopting its present rule intervention was correct prac- 
tice which had become prevalent under the prior rule the Commission 
relating intervention. Under its former rule, the Commission per- 
mitted any person intervene hearing his petition disclosed ‘‘a 
substantial interest the subject matter.’’ The opinion Commis- 
sioner Payne stated that this paragraph was broad and the Commis- 
sion’s practice under was loose that intervention Commission 
hearings came almost matter lying the exclusive 
persons seeking become parties Commission proceedings. was 
further stated that the experience the Commission during the past 
few years clearly demonstrated that the participation parties other 
than the applicant proceedings great many cases 
resulted unnecessarily long delays and expense both the Commis- 
sion and applicants without any compensating public benefit. many 
eases the major function served interveners was impede the prog- 
ress the hearing, increase the size the record, confuse the issues and 
pile costs the applicant and the Commission through the intro- 
duction cumulative evidence, unnecessary cross examination, dilatory 
motions, requests for oral argument and other devices designed pre- 
vent expeditious disposal Commission business. 

The underlying purpose the present rule, Commissioner Payne 
stated, limit participation proceedings, particularly 
applications, those persons whose participation will assistance 
the Commission carrying out its statutory functions. The present 
rule requires petitioner set forth not only his interest the pro- 
but also ‘‘the facts which the petitioner bases his claim that 
his intervention will the public 

The fact that proposed intervener may have the right contest 
court the validity order granting denying particular appli- 
does.not and itself, was stated, mean that such person 
entitled matter right made party the proceedings 
before the Commission such application. Intervention proceedings 
before administrative agencies like the Federal Communications Com- 
mission ordinarily covered statutory provision. The 


i 
my 


tions Act contains provisions giving the right intervention pro- 
ceedings before the Commission any person class persons, but 
expressly provides that the Commission may conduct its proceedings 
such manner will best conduce the proper dispatch business and 
the ends justice. 

the adoption Rule 1.102 the Commission effect has declared 
that will the proper dispatch business and the ends 
justice permits intervention proceeding before only the 
making record which the facts are fully and completely developed, 
facilitated permitting the requested intervention. this theory 
—that where the will benefit through aid assistance given 
hearing, such participation should permitted—which underlies Rule 
1.102. 

Commissioner Payne further held that upon any 
person requesting the injection new issues hearing show now 
only that the issues which proposes have the Commission add are 
proper matters for the Commission consider, and that there basis 
for believing that the Commission will required deny the applica- 
tion the new grounds alleged, but also that the proposed new issues 
should heard the hearing already set rather than later time. 
Certainly, the issues specified the Commission notice hear- 
ing are themselves sufficient basis for denying application the 
applicant fails sustain its burden proof, third person harmed 
because the Commission does not also include the hearing other and 
different issues, even though conceivably may necessary some 
later time for the Commission designate the application for further 
hearing the applicant meets its burden the issues already specified. 

The opinion continued stating that the instant petition enlarge 
issues merely states that the three issues requested for inclusion the 
hearing are proper issues for the Commission consider before acting 
upon the application Hazelwood, Inc. Assuming, for the purpose 
this opinion, but not conceding, that the three issues proposed 
included the hearing are proper for the Commission consider, peti- 
tioner has utterly failed show that the insertion these additional 
three issues the hearing this time the application Hazelwood, 
would expedite the disposition this application and not merely 
result more costly, drawn out and complicated record, with at- 
tendant advantages the Commission the public. 

meeting the Commission, held Tuesday, October 1939, 
the Commission (Commissioners Brown and Case absent) unanimously 
upheld Commissioner Payne’s ruling denying the petition intervene 
and enlarge the issues. The decision the Commission does not set 
forth any reasons other than those which are contained Commis- 
sioner Payne’s opinion. 

The decision the Orlando not isolated one. Petitions 
intervene economic grounds which had been filed Stations WOAI, 
WMEX and WNOX were also denied. Each these petitions requested 
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authority participate the hearings held applications involv- 
ing requests construct new stations increase the facilities exist- 
ing stations the communities where the intervening stations were 
located. 

The ruling the Commission not confined petitions requesting 
intervention grounds. The petition for intervention which 
was filed KOA, existing station Denver operating 830 ke. 
and requesting authority participate the hearing the application 
WHDH Boston, Massachusetts, 830 ke., was denied. The Clear 
Channel Group has also filed motion intervene the WHDH pro- 
ceeding but the motion has not yet been acted upon the Commission. 

The decisions the Commission interpreting Rule 1.102 are vital 
importance those practicing the field. The denials the 
petitions for intervention appear run contra the established prin- 
ciple that parties who might adversely affected aggrieved have 
the right heard the issues presented conflicting application. 


- 
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Recent Commission Decisions 


Lawrence Heller, Washington, C., Docket Nos. 5336 and 5458. 
posed decision dated September 13, 1939. 


These proceedings arose upon the application Lawrence Heller 
for new station Washington, 1310 ke., with power 
100 watts day, 250 watts night, until local sunset, and his application 
for special experimental authorization construct and operate syn- 
junction with the facilities requested the former application. Both 
applications were denied proposed decision. 

regular construction permit may only issued when shown 
that the proposed station will render adequate service. The requested 
frequency 1310 ke. local intended serve small centers 
population and adjacent small areas. frequencies are 
intended serve large centers population such the metropolitan 
district surrounding Washington, The proposed operation will not 
adequately serve substantial portions this metropolitan area. The 
synchronous station proposed boost the signal the principal sta- 
tion sections where not satisfactory. was concluded that the 
applicant not licensee rendering adequate service, nor permittee 
who has proposed it, nor applicant for experimental station, and 
since ‘‘the Commission may not make the finding necessary establish 
the regular station which would originate the experimental service, both 
applications must denied.’’ 


Florida Broadcasting Company, Jacksonville, Florida, Docket No. 4135. 
posed decision dated August 11, 1939. 


The Florida Company, licensee Station WMBR, 
sought construction permit change the frequency the station from 
1370 ke. 1120 ke., increase its power from 100 watts night and 250 
watts day 500 watts night and kw. day, unlimited time. The Com- 
mission proposed deny the application. 

The purpose the proposed operation enable the station 
increase its signal strength and extend the coverage include the 
beach area. This area includes several beaches east Jackson- 
ville which, from business and residential standpoint, comprise part 
the city. The station would suffer objectionable interference operat- 
ing the requested assignment and only portions the beach area 
would receive satisfactory service night. While there would in- 
crease its service area, the station would not materially increase the 
number people served because the concentration population 
Jacksonville and the adjacent area. enunciating the function 
regional station, the Commission stated 


“Under the allocation plan the Commission regional stations are designed 
serve metropolitan district and large rural areas adjacent. this instance 
the applicant will not render the service expected regional assign- 
ment.” 
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the Matter Hildreth Rogers Company (WLAW), Lawrence, Massachusetts, 
Docket No. 5277. Decided September 13, 1939. 


The application Hildreth Rogers Company requests that the 
operating time Station WLAW 680 ke. increased from sunset 
Lawrence, Massachusetts, sunset San Francisco, California. The 
number additional hours requested would vary from 314 hours. 
The application was denied because the proposed operation not con- 
sistent with the Commission’s plan good allocation practice. The 
station would not provide primary service the Lawrence metropolitan 
area during the nighttime because objectionable interference night 
the contour from Station WPTF Raleigh, North Carolina. 

Commissioner Craven was the opinion that the application should 
denied, but without prejudice the filing application proposing 
more effective use the channel 680 ke. the eastern section the 
United States. This concurring decision noted that the evidence con- 
that two full-time stations with different program services are 
necessary the public interest serve the Lowell-Lawrence metropoli- 
tan area. Even the application were granted, 41,000 persons the 
Lawrence part the metropolitan area would not receive satisfactory 
service. was pointed out, however, that ‘‘modern engineering might 
assist providing full time service from WLAW the entire popu- 
lation the Lowell-Lawrence metropolitan area, and the same time 
permit improved service other communities the Eastern 


Bureau Education, Corenson, Owner and Manager, Montebello (Los An- 
geles), California, Docket No. 5396. Proposed decision dated September 16, 


This proceeding arose upon the application Bureau Education, 
Corenson, Owner and Manager, for construction permit erect 
new broadcast station Montebello, California, operate the fre- 
quency 1420 ke. with power 100 watts, daytime only. The Commis- 
sion proposed deny the application. 

The Commission was the opinion that ‘‘the facts record not 
afford sufficient basis for finding that the applicant proper 
person entrusted with the responsibility operating 
station the interests the public, that the applicant possesses all 
the requisite qualifications Mr. Corenson was one 
time interested application the Los Angeles area filed Mrs. 
Tornek. This application was denied. The Commission found therein, 
among other things, that Mrs. Tornek was the nominal applicant, that 
she had intention constructing the proposed station and that Mr. 
Corenson, this applicant, was the principal party interest. Appli- 
for new stations Evanston and Elgin, had been filed 
Mr. Corenson and denied default. those applications, exe- 
euted under oath, was stated that would sole owner, although 
the hearing the instant application testified could not re- 
member any other application from the Southern California area 
which had interest except the Tornek application. had filed 
application for station Pasadena (Docket No. 3046) which was 


defaulted. was, therefore, concluded that public interest, convenience 
and necessity would not served grant this application. 


Application Inc., Wisconsin, Docket No. 5310. Proposed 
decision dated August 11, 1939. 


This proceeding arose upon the application WJMS, Ine. for 
construction permit for new station Ashland, Wisconsin, 
operate 1370 ke., 100 watts day and night, unlimited time. The 
Commission proposed grant the application. 

between the parties the hearing the only question determine 
was whether Stations WSAU and WHLB would receive objectionable 
interference. The evidence disclosed that interference would 
the operation the station. was shown the evidence 
that the applicant had not obtained the necessary authority from the 
Wisconsin authorities issue stock, and the application was granted 
subject future showing that the required permit had been obtained. 


Yuba-Sutter Broadcasters, Marysville, California, Docket No. 5383. 

posed decision dated August 1939. 

This application requested authority construct and operate new 
station Marysville, California, 1320 ke., 250 watts, un- 
limited time and with directional antenna after local sunset. was 
proposed the Commission deny this application. 

The applicant organized under the laws Cali- 
fornia with authority issue 1,000 shares common stock with par 
value. the date the hearing the applicant did not have permit 
and had not applied for one, required under state law, authorizing 
the issuance stock. was intended that 200 shares would issued 
Edward Benham, the president 400 shares Clifton Johnson, the 
vice president; and 400 shares August Pullman, the secretary- 
treasurer. The testimony these individuals relative their financial 
resources and the finances the applicant was such that the Com- 
mission found that could not conclude that the applicant was finan- 
cially qualified. Also, the record fails establish that the proposed 
service could not rendered local station that the use 
regional frequency necessary furnish the proposed service. The 
Commission was, therefore, unable conclude from the record that the 
public interest, convenience necessity would served the grant- 
ing the application. 


the Matter Red River Valley Broadcasting Corporation (KRRV), Docket No. 

5386. Proposed decision dated July 13, 1939. 

The applicant, the licensee Station KRRV Sherman, Texas, 
requests authority change the station’s assignment from 1310 ke., 250 
watts, daytime only, 880 ke., kw., unlimited time, move the trans- 
mitter new site and install new equipment including directional 
antenna. The Commission proposed deny the application. 

The ground for denial based upon allocation principles. was 
stated that Sherman, Texas, and the surrounding area would normally 
expected covered adequately the use local frequency.”’ 
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The record does not show that the area proposed served could 
not served adequately night local frequency. The Commis- 
sion further noted that assuming that applicant’s station located 
the center populous trade area which local frequency would 
not ordinarily expected cover’’ there evidence that service 
rendered such area because objectionable interference wiil 
prevent satisfactory service night 116,575 people. 


the Matter Samuel Brody, Sumter, South Carolina, Docket No. 5297; and 
Station WIS, Incorporated, Columbia, South Carolina, Docket No. 5312. Pro- 
posed decision dated July 13, 1939. 


This proceeding arose upon the application Samuel Brody for 
authority construct and operate new station Sumter, 
South Carolina, operate 1310 ke., 100 watts night, 250 watts 
until local sunset, unlimited time, and the application WIS, Incor- 
porated, licensee Station WIS Columbia, South Carolina, for 
authority construct experimental satellite station 560 ke., with 
100 watts. The Commission proposed deny the application 
WIS for the experimental satellite station Sumter and grant the 
application Samuel Brody. 

There need Sumter for the proposed new station requested 
Brody. Sufficient talent available, other station will adversely 
affected, and the grant will result fair and equitable distribution 
radio service. The application for the satellite station applied for 
WIS was denied because the proposed program experimentation 
does not have reasonable promise substantial contribution the 
radio art. This test has been constantly followed the Commission 
interpreting its authority grant experimental use frequencies the 
publie interest, provided Section 303 (g) the Act. Observations 
determine satisfactory service areas means the satellite station 
would handicapped interference the station that ‘‘little 
useful information’’ could gathered. 


the Matter the Baltimore Radio Show, Inc. (WFBR), Baltimore, Maryland, 
Docket No. 5223. Decided July 13, 1939. 


The Baltimore Radio Show, licensee Station WFBR, Balti- 
more, Maryland, applied for authority establish and operate satel- 
lite station Frederick, Maryland. The Commission denied the appli- 

passing upon applications for such stations here requested the 
Commission has followed standard whereby the proposed program 
experimentation must offer promise substantial contribution the 
radio The proposed program experimentation was follows: 


“The experiments proposed connection with this application embrace the 
determination radiation efficiency the satellite radiator, measurement 
the coverage the station, observations night limitation the station 
from co-channel stations, and through field measurements location and de- 
lineation the zones interference between the satellite station and the ‘mas- 
ter’ station where various powers are used the satellite station.” 
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The first three are not primarily experimental nature because 
antenna efficiency and coverage can determined empirical stand- 
ards. The fourth might deemed experimental but the results would, 
for the most part, useful only stations operating under similar 
conditions and with comparable assignments. Since there are but few 
such stations there would little added development the radio art. 
Furthermore, the Commission concluded that ‘‘it clear that the pur- 
pose the applicant extend its regular program 
Frederick. Even though need exists for additional service 
erick and the applicant could supply this need, the application must 
denied because the request here for experimental authorization, 
and the applicant has failed prove that will meet the standards re- 
quired the Commission. 


City Atlantic City, Atlantic City, New Jersey, and Greater New York Broad- 
casting Corporation, New York, New York, Docket Nos. 5350 and 5351. 


This proceeding arose upon application the Greater New 
York Corporation for license operate sta- 
tion 1100 ke., kw., unlimited time, New York City. Mr. Arde 
Bulova now the licensee of, among other stations, Station WBIL, 
which operates New York City 1100 ke., kw., specified hours. The 
applicant’s has not been issued but Mr. Bulova will own all the 
common and preferred stock when issued. Mr. Bulova also owns all 
the stock the licensee Station WOV which operates New York 
City 1130 ke., kw., daytime only. the application were 
granted, Station WPG, which now operates City 1100 
kw., and sharing time with WBIL, would cease operate since simul- 
taneous operation 1100 ke. station New York City and New 
Jersey would result ruinous interference. The Atlantie City station 
owned and operated the city. The Commission proposed grant 
the application the Greater New York Broadcasting Corporation for 
new station New York City. 

The operation new station New York City will provide 
better service the listeners its service area than that now provided 
Station WBIL and Station WOV. objection was voiced the 
citizens Atlantic City the sale WPG. Public notice the in- 
tended sale the station’s facilities was given, provided law, and 
one receiving service utilizing the facilities the station objected 
the licensee’s action this matter. Several licensees stations 
New York City objected the establishment the new station the 
ground that the competition would cause financial loss. evidence 
was introduced support this contention. The contract between the 
City Atlantie City and Greater New York Corporation, 
far deals with the purchase equipment WPG, matter 
private concern between the parties. The Commission held that the 
application for assignment license should dismissed since reality 
assignment license was involved. The operation the station will 
serve the interest, convenience and necessity. 
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